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The Regulation of Hate Speech and Inherent Limitations(2)
: On the Nature of lllocutionary Norm-Enactment and
Defeasibility

Naoya Nagaishi*

This paper aims to shed light on the desirable forms of regulation of online hate speech and the
conditions for its ‘desirability’ through a linguistic analysis based on an illocutionary approach.

As noted in the previous paper, discussions on the regulation of online hate speech often assume
that typical speech that would be considered hate speech if made in real space (e.g., on social net-
working sites, video sharing sites, bulletin boards, or in some other form) is made online, and then
discuss whether it is possible to analogies or extend the regulation of hate speech in real space, and if
so, under what conditions. However, this type of discussion is conceptually flawed in that it introduc-
es the assumption that hate speech, which is supposed to be defined in terms of its real-life function
of exclusion, humiliation, etc., can be identified from the type of content of speech.

Against this background, this paper undertakes the following three tasks. First, it is argued that
the mechanism for setting conversational permissibility facts (the mechanism for setting situational
norms) for toxic speech made online functions differently from the conversational situation. This is
shown through a review of the arguments in the philosophy of language. This review distinguishes
between sneaky norm enactment, which should be eliminated, and norm-setting that requires other
interventions. Secondly, in the light of the characteristics of online space and online communication
as seen in the previous paper, the mechanisms that give rise to cases of misfire, abuse, and misuse
of such normative settings, which deviate from the target population, will be clarified. From this, to
deal with the above-mentioned cases, in addition to simple ‘objection’ as a type of counter speech,
‘blocking to make implicit assumptions visible, ‘bending to modify the assumptions of speech to-
wards a more egalitarian one, and non-determination’ to limit the efficacy of speech are presented
as intervention methods to be compared and and review. Third, based on these considerations, a jur-
isprudential examination of the actors (digital platforms or governments) that perform interventions
that reduce the efficacy of sneaky norm enactment and promote egalitarian norm enactment in online

situations, and the conditions for permissible modes of intervention.

* Interfaculty Initiative in Information Studies, The University of Tokyo
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