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Regulation of Hate Speech and Inherent Limitations (1):
On the Nature of Online Space/Communications

Naoya Nagaishi”

The purpose of this paper is twofold. First, to clarify the nature of online hate speech and the charac-
teristics of its harm from the perspective of perlocutionary and illocutionary acts that have developed in
recent years; and second, to clarify the fundamental factors that determine the desirability of legal regu-
lation.

In the online space, it is both possible and generally expected to make speech invisible and to silence
speech (e.g. through so-called “content moderation”). However, by circumventing legitimate controls such
as the rule of law, the quasi-regulatory action of digital platforms other than the state as a regulatory
actor is problematic. These spatial characteristics limit the scope of discussions about the harms and
vulnerabilities of intra- and mediated effects of speech in real space. This highlights the need for new
non-regulatory and collaborative approaches to these spatial characteristics.

This paper identifies the formal characteristics of the harms of online hate speech in relation to the
social and technological environment in which the speech takes place. In particular, it seeks to identify
the conditions under which the harms of hate speech are irresistibly actualised.

Section 1 of this paper clarifies the scope of real-space-based arguments about the harms of online
hate speech to groups in terms of (i) the relationship between collective attributes and harms to individ-
uals, and (i) the mechanisms of harm via the linguistic characteristics of online hate speech in non-face-
to-face situations. Section 2 clarifies the premises on which the question of the punishability of online
hate speech is based on the above-mentioned characteristics of harm. In particular, the distance between
the mechanism of harm and the enforcement of punishment reveals the assumptions of inherent legal
constraints that underlie and limit the concept of punishability. As a result, for each situation of legal
regulation, the risk trade-off between harm/regulation and the risk trade-off between legal regulation
and non-regulation is categorised as an inherent legal constraint. In section 3, we situate the perlocution-
ary and illocutionary approaches considered in this paper within the accumulation of arguments about
the vulnerability of counter-speech(more speech). On this basis, at the end of the section, we present a

perspective on the connection with the analysis of the philosophy of language in the next paper.

* Interfaculty Initiative in Information Studies, The University of Tokyo

Key Words : Hate Speech, Dignity, Speech Acts, Contents Moderation, the Circumstances of Politics, Identity Politics
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